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The Committee has asked for submission on the following subjects: 
 

1. Is there the need to update and improve the guidance available? 
2. Is there the need for a comprehensive document incorporating existing and updated 

guidance? 
3. What is the status – in planning terms – of the extant Government guidance? 
4. Should applications for fracking be dealt with as national infrastructure under the 

2008 Planning Act? 
 
This document contains written evidence submitted by Brockham Oil Watch – a group of 
local residents based in Brockham and vicinity, formed in February 2017. We are making 
this submission because we are concerned about the threat of unconventional oil extraction 
at the Brockham site as well as across the UK Weald Basin, and we believe that there are 
shortcomings in the current planning guidance around unconventional hydrocarbons and 
“fracking”.  
 
The main points in our submission are:  
 

- Taking fracking applications away from the local planning system would be a 
retrograde step, as it would move decision away from local authorities and reduce 
the level of engagement and consultation with local communities, whether perceived 
or in practice.  

- The Weald Basin is under threat of extraction using acidisation – a fracking-like 
method that is currently poorly regulated and not recognised at all in the planning 
system. 

- The definition of hydraulic fracturing is inconsistent in the regulatory system; we think 
the definition should be consistent with the scientific meaning of fracturing (not based 
on arbitrary thresholds of injected fluid volumes) and expanded to include other 
“unconventional” stimulation methods such as acidisation.  

- The definition of unconventional hydrocarbons in the NPPG is simplistic and should 
be based on the permeability of the reservoir rock/the need for stimulation to extract 
hydrocarbons, not simply on the basis whether the rock is limestone/sandstone or 
shale. 

- We think that hydraulic fracturing and acidisation should be treated as “development” 
under the Town and Country Planning Act and there should be a need for a planning 
permission before these methods can be used.  

- The proposed changes to the NPPF are not based on any good scientific foundations 
and are (by the insertion of the word “positively” in the “and plan positively for” 
phrase) an assault on local democracy.  

- There is most definitely a need for a comprehensive document providing planning 
practice guidance on the subject of hydraulic fracturing and introducing additional 
safeguards for operations that have the potential to create significant environmental 
impacts.  
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1. Is there the need to update and improve the guidance available? 
 
Important extracts from relevant legislation and the existing planning guidance on hydraulic 
fracturing are as follows: 
 
Reference Wording of guidance Notes 
Town & 
Country 
Planning 
Act 1990, 
Section 55 

The definition of “development” 
55.-(1) ….”development” means the carrying 
out of building, engineering, mining or other 
operations in, on, over or under land, or the 
making of any material change in the use of 
any buildings or other land….  
 
and 
 
55,-(4) For the purposes of this Act mining 
operations include – (a) the removal of 
material of any description-(i) from a mineral-
working deposit;   
 

These are definitions of 
“development” for which 
planning permission is 
always required.  There is, in 
our view, a strong case that 
hydraulic fracturing and other 
forms of well stimulation, 
such as acidizing, should 
always require planning 
permission. 

NPPG para 
91 

What are conventional and unconventional 
hydrocarbons? 
Hydrocarbon extraction covers both 
conventional and unconventional 
hydrocarbons.  Conventional hydrocarbons 
are oil and gas where the reservoir is 
sandstone or limestone.  Unconventional 
hydrocarbons refers to oil and gas which 
comes from sources such as shale or coal 
seams which act as the reservoirs.  As an 
emerging form of energy supply, there is a 
pressing need to establish – through 
exploratory drilling – whether or not there are 
sufficient recoverable quantities of 
unconventional hydrocarbons such as shale 
gas and coalbed methane present to facilitate 
economically viable full scale production. 

 

NPPG para 
129 

What is hydraulic fracturing? 
Hydraulic fracturing is the process of opening 
and/or extending existing narrow fractures or 
creating new ones (fractures are typically 
hairline in width) in gas or oil-bearing rock, 
which allows gas or oil to flow into wellbores to 
be captured. 

This definition is grounded in 
science and is different than 
the definition of associated 
hydraulic fracturing in the 
Infrastructure Act 2015 or the 
definition of relevant 
hydraulic fracturing in 
statutory instrument 2016 
No. 1029 

NPPF cl 
122 

Section 11.  Conserving and enhancing the 
natural environment 
Cl 122: In doing so, local planning authorities 
should focus on whether the development 
itself is an acceptable use of the land, and the 
impact of the use, rather than the control of 
processes or emissions themselves where 
these are subject to approval under pollution 

This sets out a general 
principle for the operation of 
the planning system with 
respect to the regulatory 
regimes of other regulators, 
such as the pollution control 
function of the Environment 
Agency.  The planning 
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control regimes. Local planning authorities 
should assume that these regimes will operate 
effectively. Equally, where a planning decision 
has been made on a particular development, 
the planning issues should not be revisited 
through the permitting regimes operated by 
pollution control authorities. 

system should consider 
whether the development 
itself is an acceptable use of 
the land. 

NPPF cl 
147 

Section 13. Facilitating the sustainable use 
of minerals 
Cl 147 (part): Minerals planning authorities 
should also: when planning for on-shore oil 
and gas development, including 
unconventional hydrocarbons, clearly 
distinguish between the three phases of 
development (exploration, appraisal and 
production) and address constraints on 
production and processing within areas that 
are licensed for oil and gas exploration or 
production;  

 

DCLG 
publication 
ISBN: 978-
1-4098-
3960-6 

“Planning practice guidance for onshore oil 
and gas”, July, 2013, DCLG 

Somewhat dated document 
with minimal reference to 
hydraulic fracturing 

 
BOW Response: 
We feel that that the existing system for regulating hydraulic fracturing is failing.  It is shot 
through with loopholes and opportunities for oil and gas operators to circumvent the original 
intentions of the legislators.  

The threat of Acidisation in the Weald Basin 
Specifically in the Weald Basin, currently oil & gas companies are pursuing developments 
targeting the Kimmeridge Clay Formation – unconventional strata of inter-bedded micrite and 
shale of permeability well below 0.1 milli-Darcies. Whilst hydraulic fracturing is typically used 
on shale rocks to crack them open by pumping at high pressure of large amounts of water 
mixed with chemicals and sand, acidisation is used on low-permeability reservoirs in 
limestone or sandstone (or in mixed strata containing shales and limestone or sandstone) - 
such as the Kimmeridge Clay Formation. Unlike hydraulic fracturing, acid stimulation does 
not need to be performed at pressure exceeding formation fracture pressure because 
the method relies on acid dissolving some of the rock mineral, therefore changing the 
geological characteristics of the rock (permeability and porosity) even without the need for 
fracturing. A milder form of acid stimulation is called matrix acidisation (when fluid is 
pumped at or just below formation fracture pressure). As the pumping pressure increases 
above formation fracture pressure matrix acidisation becomes acid fracturing, creating new 
fractures in the rock.  It is hard, if not impossible, for regulators to determine which operation 
was performed without reviewing well completion reports once an operation is completed. 
Both operations are well stimulation techniques aimed at the rock, and distinctively different 
from acid wash that is used to clean out the well.  
 
Acidisation uses smaller quantities of water than hydraulic fracturing, but the fluid contains 
larger proportion of chemicals  (5 to 18% of total fluid volume for acidisation compared with 
0.5% for hydraulic fracturing fluid).  Unlike in the case of hydraulic fracturing, there is very 
little study of the effects of acid stimulation, but the potential risks are expected to be 
similar, including risk of pollution of groundwater, surface water and air, stress on 
water supplies and issues around disposal of wastewater, which can be highly acidic 
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and laden with chemicals (both injected and the products of their reaction with rocks, 
possibly including NORM - naturally occurring radioactive materials). (1) Wells drilled into 
unyielding rocks that require stimulation to flow hydrocarbons, are known to rapidly decline 
in productivity, hence necessitating the drilling of multiple wells in close intervals, both in 
space and time, to sustain commercial production. This creates a serious risk of rapid 
industrialisation of the countryside and of cumulative effects of repetitive acidisation in 
the same well or in multiple wells concentrated in a small area. 

 
Definition of Hydraulic Fracturing  
The definition of hydraulic fracturing currently contained in NPPG (Paragraph: 129 
Reference ID: 27-129-20140306; Revision date: 06 03 2014) should be expanded to include 
all well stimulation treatments, including those performed below formation fracture pressure, 
such as matrix acidisation. This is particularly important for Surrey, Sussex, and other 
counties that are threatened by acid stimulation. Specific planning safeguards should be 
introduced for all such developments providing consistent guidance to minerals planning 
authorities  
 
Further, we think that changes should be made to the definition of hydraulic fracturing 
contained in the Infrastructure Act 2015, which provides the framework for the entire 
regulatory regime, including planning. Section 50 of the Infrastructure Act 2015 and SI 2016 
No. 1029 include definitions of “associated hydraulic fracturing” and “relevant hydraulic 
fracturing” that allow many hydraulic fracturing operations (those using a lower fluid volume 
thresholds than specified in the Act or Regulations) to not be caught, and so go unregulated.  
Officials at DBEIS have confirmed in Freedom of Information Act responses, that these 
thresholds were written into the Act and the Regulations in order that the industry can 
continue to undertake hydraulic fracturing in situations not caught by the Act or Regulations 
without regulation.  We feel that this is unacceptable, and that the industry should have 
nothing to fear from having to prepare Hydraulic Fracturing/Acidisation Plans, seek Hydraulic 
Fracturing/Acidisation Consent and meet safeguards for all well stimulation treatments, 
including hydraulic fracturing operations, acidisation, and other methods, whatever the 
volume of fluid used.  
 
 
Conventional and Unconventional 
The definitions of conventional and unconventional in NPPG (Paragraph: 091 Reference ID: 
27-091-20140306, Revision date: 06 03 2014) are erroneous and over-simplistic. Firstly, the 
NPPG refers to conventional/unconventional hydrocarbons, but what is important is the 
reservoir, and its permeability, not the hydrocarbon. Furthermore, the industry does not 
define conventional and unconventional reservoirs in this way. The important distinction 
between conventional and unconventional reservoirs lies within the ability to produce oil 
and/or gas in commercially viable quantities without the use of well stimulation techniques 
such as hydraulic fracturing or acidising. The industry commonly makes this distinction on 
the basis of the permeability of the deposits, with rock strata with a permeability greater than 
0.1 milli-Darcies being designated as conventional, and those below being designated as 
unconventional. 
 
Well Stimulation Methods and “Development” under the Town and Country Planning 
Act 1990 
Additionally, we feel that there is a need for new guidance on the issue of whether hydraulic 
fracturing and acidising are engineering operations for which planning permission is 
required, or not. Under primary legislation, Section 55 of the Town and Country Planning Act 
1990 sets out the definition of “development” for which planning permission is required, and 
also where planning permission is expressly not required.  There is a strong argument that 
hydraulic fracturing is an “engineering operation carried out under land”, and there is 
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therefore a prima facie case that planning permission is required for all forms of hydraulic 
fracturing.  
 
Similarly, there is a strong argument that acidising is also an “engineering operation under 
land”, and also that it is a mining operation involving the “removal of material (in this case the 
dissolving of rock) from a mineral-working deposit”. Both of these statements would mean 
that acidising is “development” as defined by Section 55 of the Town and Country Planning 
Act 1990, and so requires planning permission. 
 
This is not, however, the position adopted by Surrey County Council, who in response to our 
specific question said: “if the applicant wants to change the process to include hydraulic 
fracturing within an already permitted appraisal phase of hydrocarbon development, this 
process would not be considered development, as planning permission has already been 
granted for the appraisal development of the wellsite.” Citing cl 122 of NPPF, they clarified 
that: “the County Planning Authority has to rely on the other regulatory bodies, such as the 
Oil and Gas Authority (OGA), the Environment Agency (EA) and the Health & Safety 
Executive (HSE) all of whom will require details of any changes to the process, and they will 
have to be satisfied with such changes to the process” but that “if the hydraulic fracturing 
process involved changes to the surface equipment and layout of the site, then planning 
permission may be required, but this would be dependent on the scale of these changes and 
the restrictions on the existing planning permission.” 
 
This appears to contradict the position of other local authorities, which have said that an 
application for fracking would need another planning application. There appears to be 
inconsistency around the country on this issue. Some applications for drilling and/or testing 
specifically outlaw fracking. But the SCC approach seems to be that a new application would 
be needed only if it changed what happened above ground. We, therefore, feel that new 
guidance is needed on the need for hydraulic fracturing to have the benefit of planning 
permission at all three phases of hydrocarbon development (exploration, appraisal and 
production).  
 
Planning practice guidance for onshore oil and gas, July, 2013 
This 27 page guidance booklet covers the whole regulatory regime for oil and gas 
development within the UK (not just England and Wales).  There is only cursory reference to 
hydraulic fracturing as one of the techniques used for the extraction of hydrocarbons.  The 
document contains an overview of the process of hydrocarbon development and the roles of 
the various regulators, with emphasis given to the phases of development and the need for 
planning controls.  However, the treatment of conventional vs unconventional hydrocarbons 
is simplistic and hydraulic fracturing is treated as just another standard extraction method, 
rather than as something new to be regulated with caution. The document was produced in 
mid-2013, at an early stage in the development of the UK regulatory framework for hydraulic 
fracturing and before the new regulatory regime had been legislated and put into practice.  It 
is therefore out of date, and in need of significant updating.   
 
Proposed changes to the NPPF  
With respect to the proposed changes to cl 147 of the NPPF, we would like to comment on 
the insertion of the highlighted sections:  
 
“Minerals planning authorities should recognise the benefits of on-shore oil and gas 
development, including unconventional hydrocarbons, for the security of energy supplies and 
supporting the transition to a low-carbon economy; and put in place policies to facilitate their 
exploration and extraction” 
  
and “clearly distinguish between, and plan positively for, the three phases of development 
(exploration, appraisal and production)” 
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There is no proven benefit arising from the development of hydrocarbons and most notably 
shale gas and shale oil by fracking.  Indeed recent research has shown these fuels to be 
worse than coal for global warming potential, and therefore they should not be promoted as 
a “bridge” to a low-carbon economy. They are actually a hindrance to the transition to a low-
carbon economy. (2) And in the long run the UK does not have the proven economic shale 
gas and shale oil resources to significantly affect the security of energy supply.  So there is 
no good scientific foundation for the adoption of such policies. 
  
As for planning positively for the three phases of development, this seems a blatant attempt 
(by the insertion of the word “positively”) to outlaw local authorities from banning shale gas 
and shale oil exploitation by fracking within their areas.  As such it is an assault on local 
democracy.   
 
2. Is there the need for a comprehensive document incorporating existing and 
updated guidance? 
 
BOW Response: 
We feel that there is most definitely a need for a comprehensive document providing 
planning practice guidance on the subject of hydraulic fracturing, and that this should be 
based on a the principles outlined above, namely that all forms of hydraulic fracturing should 
be subject to planning controls at all three stages of hydrocarbon development.  Clearly, 
there is a need for additional safeguards for those hydraulic fracturing operations that have 
the greatest potential to create significant environmental impacts. So a comprehensive 
guidance document will be required. 
Such document should have the support of the entire science and engineering 
community.  A single document that did not have overall support would be worse than 
retaining the existing planning guidance. 

 
 
3. What is the status – in planning terms – of the extant Government guidance? 
 
BOW Response: 
The existing Government guidance is in error because it does not have universal scientific 
support. Even the British Geological Survey agree that the definitions of conventional and 
unconventional for hydrocarbons, or more correctly for hydrocarbon reservoirs, are 
simplistic, which makes the guidance fundamentally flawed. 

We feel that the existing guidance is fragmented and inaccessible to the general public, 
distributed as it is in several guidance documents.  The overall document “Planning practice 
guidance for onshore oil and gas”, July, 2013, DCLG, is out of date and should be withdrawn 
and replaced with more comprehensive guidance that provides an adequate level of 
guidance to local planning authorities in developing their Minerals Local Plans and on the 
control of hydrocarbon development. 
 
4. Should applications for fracking be dealt with as national infrastructure under the 
2008 Planning Act? 
 
BOW Response: 
In our view this would be an unwelcome move, as it would take decision making away from 
local communities, placing it under the control of a centralised body answerable only to 
central government departments.  This would be a retrograde step, as it would move 
decision away from local authorities and reduce the level of engagement and consultation 
with local communities, whether perceived or in practice. 
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The objections of industry that the present system is cumbersome and takes too long do not 
stand up to scrutiny.  In most cases, decision making is delayed because of faults in the 
documentation prepared by oil companies in support their planning applications. It is true 
that if the oil companies decide to continue to fight decisions made against them through the 
planning appeals process and then through the courts (and that if local residents do the 
same) the reaching a final decision can take several years; but these cases are exceptional, 
and do not require a change to the existing planning regime.  
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